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The Legislative Design of Family Non — Litigation Procedure in China
——the Dual Parallel Pattern of Litigation and Non - litigation
Zhang Yanli  Guo Shuang

Abstract; From the perspective of procedure, family cases can be divided into two types:
family litigation cases and family non — litigation cases. In their separate family procedure laws,
most extraterritorial civil law countries and regions have realized the “litigation and non — litiga-
tion dual parallel pattern” in family dispute resolution procedures according to the type of cases.
There is no separate family procedure law in China, nor is there a historical tradition of separate
legislation of litigation procedure and non — litigation procedure. Therefore, in the process of ap-
plying the “unified” civil procedure law to deal with family cases, the courts have formed a uni-
fied pattern of litigation cases and non — litigation cases. With the further deepening of the reform
of the family trial system in our country and the improvement of the substantive legal norms of
family entities in the “marriage and family series” and “inheritance” sections of the Civil Code,
in order to formulate a separate “Family Procedure Law” , we must first to fully recognize the in-
dependent status of family litigation procedure and family non — litigation procedure. And based
on the theory of proportionality between case type and procedure, the theory of the binary separa-
tion application and the staggered application of litigation jurisprudence and non - litigation juris-
prudence, the “litigation and non — litigation dual parallel pattern” is established from the legis-
lation. And then, from the several aspects of application scope of family non — litigation proce-
dure, the trial principles, the basic system, the integrated handling and so on, on the basis of
the staggered application of procedural jurisprudence and non — litigation jurisprudence, we
should scientifically establish family non — litigation procedure which is independent of family liti-
gation procedure, so as to give full play to the special judicial function of family non — litigation
procedure, and finally properly and uniformly handle complex family cases.

Keywords : family procedure law; family non — litigation procedure; family litigation proce-

dure; dual parallel pattern
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